Campaign Finance and the League of Women Voters in the News

Participation High in NC Public-Finance Program -- Peter Hardin, GAVEL GRAB, 4/21/10.  North Carolina became the first state, in 2002, to provide full public financing for judicial campaigns. This year, all 12 candidates in state judicial elections have stated their intention to participate in the public financing program, according to an article in Mountain Xpress, based in Asheville, N.C. 


Kathleen Balogh,  president of the League of Women Voters of North Carolina, lauded North Carolina’s 2002 Judicial Campaign Reform Act and said the law has inspired other states. West Virginia recently adopted a public financing pilot plan for state Supreme Court elections, following on the heels of North Carolina, New Mexico and Wisconsin.

You can learn more about public financing laws from Gavel Grab and by checking out Justice at Stake’s issues page on the topic.

Cuyahoga County transition leaders report to citizens -- Laura Johnston, THE PLAIN DEALER, 3/5/10.  CLEVELAND, Ohio -- Cuyahoga County reform took over commissioners chambers Friday, as leaders of the transition to a new charter government reported their progress to a handful of interested citizens, county employees, candidates and representatives.

In a casual, hour-long meeting, where attendees interrupted to give their own points of view, the three-member Transition Advisory Group, the body required by the charter, announced the following:

Republican Sen. George Voinovich wants to help the economic development committee.

The county government collaboration committee will research combining the purchasing power of school districts and making it simpler for the county's many police and fire departments to communicate in an emergency.

The county council planning committee is adding a subgroup to develop a code of ethics.


The ethics committee is probably the biggest news of the disparate reports. Drafting a code was originally supposed to be handled outside the official transition process, by a group led by former Parma Heights Mayor Martin Zanotti.

Zanotti sat at the table with the advisory group members, county administrator James McCafferty, former Human Resources Director Joe Nanni and Justice Affairs Director Gary Holland.

Linda Mayer, a League of Women Voters member active in passing the county charter last fall, will lead the ethics committee and will examine a similar code created for the county land bank, among others.

"They're going to look at probably 100 codes of ethics," Zanotti said.

The reason for the switch? The workgroup will get the administrative support of the county, which has dedicated employees and Web space for the transition.

A related topic, campaign finance reform, will be kept separate, and will be handled by county Prosecutor Bill Mason, who took up the issue last October, after charter opponents demanded he give back campaign contributions from his workers.

A calendar of past and future meetings, with agendas and summaries, can be found here. And McCafferty urged people to stay involved.

"This transition is probably going to go multiple years into the next administration," he said.

League Urges Senate to Pass Critically Important Campaign Finance Issue -- Mary Wilson, LEAGUE OF WOMEN VOTERS OF THE UNITED STATES, 2/18/10.   To: The Members of the U.S. Senate  FROM: Mary Wilson, President  RE: Updating Campaign Finance Laws for the 2010 Elections

With the Supreme Court’s recent decision in Citizens United v. FEC, it is critically important for Congress to update campaign finance laws, especially disclosure requirements governing corporate and union spending. With the 2010 elections fast approaching, delay is simply not a viable option.

The Court’s decision in Citizens United allows corporations to make unlimited independent expenditures in candidate elections, thus changing the foundation on which decades of congressional enactments on campaign finance are built. Such fundamental change requires a considered response from Congress. We support a variety of approaches, but we do not expect legislation adopted this year to address every possible issue. However, some steps clearly are vital to govern the conduct of the 2010 elections.

After Citizens United, we urgently need enhanced disclosure. This is the most basic step toward protecting the role of the voter in making decisions in elections. It is now possible for corporations to secretly provide funds that another corporation uses to intervene directly in an election. This is simply unacceptable.

The Court pointed in the direction of enhanced disclosure when it said that disclosure is important to “providing the electorate with information.” It also supported disclaimer requirements “so that the people will be able to evaluate the arguments to which they are being subjected.” We couldn’t agree more.

After providing enhanced disclosure, the next most important step for Congress is to do no further harm. A decision as far-reaching as Citizens United will provoke proposals that could make our election system and government processes even worse. Such steps as raising contribution limits to candidates and PACs, or allowing corporations and unions to donate huge sums to political parties or even to candidates, could increase corruption or the appearance of corruption and further distort our political processes.

Senator Schumer and Rep. Van Hollen have released a legislative framework providing for heightened disclosure, more complete disclaimers, barring election spending by foreign corporations, barring election ads by government contractors, clarifying coordination rules, and ensuring candidates can afford to respond to heavy corporate or union spending. We believe this is a responsible and balanced approach.

Fair and clean elections, determined by the votes of American citizens, should be at the center of our democracy. Congress must act quickly in addressing the Court’s decision in Citizens United v. FEC.
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STATEMENT BY MARY G. WILSON, PRESIDENT, LEAGUE OF WOMEN VOTERS OF THE UNITED  STATES BEFORE THE COMMITTEE ON HOUSE ADMINISTRATION ON "DEFINING THE FUTURE OF CAMPAIGN FINANCE IN AN AGE OF SUPREME COURT ACTIVISM" -- WASHINGTON DC, 2/3/10. Mr. Chairman, members of the Committee, I am Mary G. Wilson, president of the League of Women Voters of the United States.  I am very pleased to be here today to voice the League’s deep concern about the Supreme Court’s recent decision in Citizens United v. FEC and our strong support for legislation to address the problems it creates for our electoral system. The League would like to commend you for holding this hearing at this critical time.

The League of Women Voters is a nonpartisan, community-based political organization that has worked for 90 years to educate the electorate, register voters and make government at all levels more accessible and responsive to citizens.  Organized in more than 850 communities and in every state, the League has more than 150,000 members and supporters nationwide.  The League has been a leader in ensuring that democracy works for all citizens and in seeking campaign finance reform at the state, local, and federal levels for more than three decades.

Mr. Chairman, there is one overriding message I hope the Committee will take away from this hearing:  With the 2010 elections fast approaching, Congress must pass and send to the President legislation governing corporate and union spending that will take effect immediately.[1] Waiting until after the 2010 elections is simply not a viable option.  We urge you to craft legislation so it can be passed by both houses of Congress and be signed by the President by Memorial Day.

The Supreme Court decision in Citizens United v. FEC now allows corporations to spend unlimited amounts of money to support or oppose candidates at every level of government. This throws out the protections against direct corporate and union spending in elections that have served our democracy for decades.  It has given the green light for corporations, including foreign corporations, to intervene directly in elections – from the local school board or zoning commission to Congress and the President of the United States -- taking the power away from voters.  And it has set the stage for corruption to skyrocket out of control – now that the Court has allowed unlimited corporate and union expenditures, the power of well-paid lobbyists linked with those interests will greatly increase.

Right now, the stakes are very high.  We must act to protect open, honest government and a healthy democracy. 


In days since the Court’s decision, we have heard from citizens around the country who are deeply concerned about the direction the Court is moving and the effects this case will have on our elections and our government.  They want to know what they can do to respond to the decision.  Since it is unusual for us to hear from people about a Supreme Court decision, we believe this response shows a broader concern among the public.  It reinforces the need for you to act.  We have also heard from state Leagues and others asking how they can counteract the decision at the state level since, as you know, the Court’s decision invalidates the laws of many states.

The Court’s decision in Citizens United upends basic campaign finance law. It changes the foundation on which decades of congressional enactments on money in elections are built.  Such a fundamental change, with perhaps more coming as the Court considers other cases, requires a strong and considered response from Congress and the Executive.  We believe such responses are essential, and we support a wide variety of approaches.  But we do not expect that legislation to be adopted this year can address every possible issue.  We want to reemphasize that some steps are vital to govern the conduct of the 2010 elections.

Disclosure.  After Citizens United, we urgently need enhanced disclosure. This is the most basic step toward protecting the role of the voter in making decisions in elections.  It now seems possible for corporations, and perhaps unions, to secretly provide funds that another corporation uses to intervene in an election through independent expenditures.  This is simply unacceptable.  Voters need information about the sources of funding for the charges and countercharges that come during elections.  That is one key way that voters test the accuracy of campaign statements and is essential if the “free and open marketplace of ideas” is to function properly.  This is especially true in the case of huge expenditures that could drive out other political speech.

The Court pointed in the direction of enhanced disclosure when it said that disclosure is important to “providing the electorate with information.”  It also supported disclaimer requirements “so that the people will be able to evaluate the arguments to which they are being subjected.”  We couldn’t agree more.

The League of Women Voters supports strong disclosure requirements for both those who receive election funds and those who provide such funds.  For example, if corporation A receives significant funds from corporation B, and subsequently makes an election expenditure, then corporation A should disclose both its own expenditure and the contribution from corporation B, and corporation B should disclose its contribution to corporation A.

Thus a trade association or other corporation that receives funds should have to disclose all the funds going into its treasury if it makes or contributes to election expenditures.  And all corporations that provide funds to the trade association or corporation should also have to disclose on their own behalf.  The only exception should be if the entity uses a segregated account for these monies.  In that case, only the funds provided to the corporation’s segregated account would be disclosed, both by the corporation and by the ones providing funds.

The issue of corporate intermediaries is one the Congress should address quickly and fully.  It should not be possible for a corporation to avoid disclosure and disclaimers if it provides significant sums to another corporation which then provides funds to a third corporation that makes independent expenditures.  We do not believe this type of disclosure should be avoided even if one of the corporations calls such payments a “membership” fee.

Corporations should have the responsibility for providing disclosure to the public through disclaimers and the Internet, directly to their stockholders or members, and to the Federal Election Commission and the Securities and Exchange Commission.

Disclaimers on public communications should be required for every corporation that provides funds above a certain amount directly or indirectly to an election expenditure.  The Court clearly approved of disclaimers in Citizens United, and remarked that “With the advent of the Internet, prompt disclosure of expenditures can provide shareholders and citizens with the information needed to hold corporations and elected officials accountable for their positions and supporters.”

We believe that disclosure should be cumulative so that the public and stockholders can get a full picture of the corporation’s entire election activity.  In other words, there should be a listing of all candidates, amounts spent in each candidate election, total amounts expended during the reporting period, and amounts and identities for funds provided to others who make election expenditures.

Do No Harm.  After providing enhanced disclosure, the next most important step for Congress is to do no further harm.  A decision as far-reaching in its implications as Citizens United will provoke a number of proposals that, we believe, could make our election system and government processes worse. Some will call for increasing or doing away with contribution limits to candidates.  Others will probably support changes in limits on contributions to and from PACs.    There will likely be calls to allow corporations and unions once again to make huge contributions to the political parties, effectively repealing the soft money ban in BCRA.  There may even be those who call for unlimited corporate and union contributions to candidates.

The League of Women Voters strongly urges you not to do any of these things.  We need fair elections, not greater involvement of big money in elections and government.  Each of these steps would increase corruption or the appearance of corruption.  We are also concerned that they would distort our political processes and undermine shareholder protections, the Supreme Court’s rationale in Citizens United notwithstanding.

There are a number of other concepts which we support for moving forward in the post-Citizens United context. I would like to mention them, and, in some cases, make a few comments.

Corporate Governance.   We support the concept that shareholders should approve election expenditures by corporations, as well as other possible reforms to corporate governance in the campaign finance context.  The Court recognized the importance of disclosure to corporate governance, thereby setting the stage for additional shareholder involvement.  The Court said, “Shareholders can determine whether their corporation’s political speech advances the corporation’s interest in making profits…”

In large, for-profit corporations, the mechanisms for achieving shareholder approval or disapproval will need special attention because large amounts of stock are held in mutual funds, pension and retirement funds (including government entities) and in other forms that don’t reflect the interests of the underlying owners or beneficiaries. Non-profit corporations, including large ones such as health plans and hospitals, also raise a number of issues.  We will look carefully at proposals for enhanced corporate governance.

Foreign Corporations.  The Court’s decision in Citizens United clearly opens the door for independent expenditures by foreign corporations in American elections. Indeed the rationale that only quid pro quo corruption can justify government limitations on corporate expenditures would obviously apply to foreign corporations. And in disparaging any anti-distortion rationale, the Court seems to undercut limitations based on the identity of the corporation.

Still, we urge Congress to carefully consider blocking election spending by foreign corporations.  The obvious example of course is that of the corporation owned by a foreign government.  Beyond that, issues arise as to what constitutes a foreign corporation and what form of regulation might be appropriate in each case.

Governments.  We believe it is entirely inappropriate for government to intervene in elections.   Thus, those corporations that have substantial governmental involvement, particularly financial involvement, should be barred from making independent election expenditures.  The Congress will have to address a number of issues in determining which corporations have the requisite involvement.  We believe that several approaches might work.  Corporations that have received substantial funds (through TARP, for example) or have government guarantees deserve attention.  Certainly government pension and insurance funds are another example.  We believe that corporations receiving government contracts above a certain level raise issues of excessive government involvement or the potential for corruption.

Connections with Lobbyists.  After Citizens United, every member of Congress who receives a visit from a lobbyist for a corporation knows that the corporation can make unlimited expenditures in his or her election. Surely this is a recipe for corruption.  The process is corrupted even if the threat is not made or the spending is not carried out.  Lawmakers will change their behavior because of the potential for unlimited expenditures.  We urge Congress to explore methods to deal with this issue.  Surely the anti-corruption rationale should provide a basis for regulation.  The problem extends not just to registered lobbyists (after all, the lobby disclosure laws were designed for disclosure rather than regulatory purposes) but includes the actions of corporate officers and others who control corporate expenditures.

At the same time, we support additional regulation of bundling by lobbyists and increased disclosure of lobbying activities.

Coordination.  Though the FEC has yet to develop acceptable anti-coordination rules following enactment of BCRA, it is worth looking at tighter controls to ensure that “independent” expenditures by corporations and unions are truly independent.

Public financing.  As a long-time supporter of clean money in elections, the League of Women Voters supports enactment of congressional public financing and repair and updating of the presidential public financing system.  Enhanced small contributions through a fair elections system would provide candidates with clean funds, challenging both corruption and the appearance of corruption in our electoral system.  We urge Congress to enact such legislation.

Conclusion.  The League of Women Voters believes that the Court’s majority decision in Citizens United v. FEC was fundamentally wrong and a tragic mistake. The majority mistakenly equated corporate free speech rights with those of natural persons.  And the majority confused associations of individuals with corporations.  But this is the decision of the Court.  Even though we believe it will be overturned eventually, both in the judgment of history and in the law, Congress needs to respond now, recognizing its own authority and responsibility to uphold the Constitution.

Fair and clean elections, determined by the votes of American citizens, should be at the center of our democracy.  We urge Congress to act quickly, but also deliberately, in addressing the Court’s decision.

Respectfully submitted, Mary G. Wilson



[1] While the issues surrounding corporate and union activity are not always the same, many of the recommendations with regard to corporations may apply to unions as well.

League of Women Voters US President Says Congress Must Act Quickly in Aftermath of Citizens United Decision -- LEAGUE OF WOMEN VOTERS, 2/3/10. FOR IMMEDIATE RELEASE February 3, 2010 Contact: Kelly Ceballos 202-263-1331.  “DOING NOTHING NOT AN OPTION" CONGRESS MUST ACT QUICKLY IN AFTERMATH OF CITIZENS UNITED DECISION – WASHINGTON DC – The League of Women Voters today testified before the Committee on House Administration in a hearing entitled Defining the Future of Campaign Finance in an Age of Supreme Court Activism. At the U.S. congressional hearing, Mary G. Wilson, the national League president, told committee members that they must pass legislation governing corporate and union spending quickly, in order for it to take effect for the 2010 elections.

“The Court’s majority decision in Citizens United v. FEC was fundamentally wrong and a tragic mistake. But this is the decision of the Court,” said Wilson. “Congress needs to respond now, recognizing its own authority and responsibility to uphold the Constitution. Fair and clean elections, determined by the votes of American citizens, should be at the center of our democracy.”

“The Court’s decision in Citizens United upends basic campaign finance law that has been in place for a century. It changes the foundation on which decades of congressional enactments on money in elections are built. Such a fundamental change requires a strong response from Congress and the Executive.” 
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The League supports numerous concepts moving forward in this post-Citizens United context; however, Wilson stressed the urgency in doing something now. “After Citizens United, we urgently need enhanced disclosure. This is the most basic step toward protecting the role of the voter in making decisions in elections,” stated Wilson. “It is now possible for corporations to secretly provide funds that another corporation uses to intervene in an election through independent expenditures. This is not acceptable. The League of Women Voters supports strong disclosure requirements for both those who receive election funds and those who provide such funds.”

“After providing enhanced disclosure, the next most important step for Congress is to do no further harm. A decision as far-reaching in its implications as Citizens United will provoke a number of proposals that, we believe, could make our election system and government processes even worse,” Wilson argued. “We need fair elections, not greater involvement of big money in elections and government. Each of these steps – such as altering contribution limits to candidates and PACs or allowing corporation and unions to once again donate huge sums to political parties – would increase corruption or the appearance of corruption and further distort our political processes.”

Wilson pointed to a number of other proposals – from new controls on foreign corporations to public financing – that Congress should consider in seeking to block corruption of American democracy.

Reporters may contact Kelly Ceballos (kceballos@lwv.org or 202-263-1331) to set up media interviews with President Mary Wilson.

##

The League of Women Voters, a nonpartisan political organization, encourages the informed and active participation of citizens in government, works to increase understanding of major public policy issues, and influences public policy through education and advocacy.
Click here to read Mary Wilson testimony.
CITIZENS UNITED DECISION SETS OFF REVOLUTION IN CAMPAIGN FINANCE: Supreme Court Erred, Decision Undermines Basic Pillar of American Democracy -- Mary G. Wilson, THE LEAGUE OF WOMEN VOTERS, 1/21/10.  WASHINGTON DC -- The following is a statement by Mary G. Wilson, national president of the League of Women Voters on the Supreme Court’s decision in Citizens United v. FEC. The League filed an amicus brief in this case: 
“The Supreme Court has made a tragic mistake. Their decision announced today in Citizens United v. FEC is constitutionally irresponsible and will surely bring about an anti-democratic revolution in how we finance elections in this country. Today, basic pillars of American democracy have been undermined – that elections should not be corrupted by vast corporate wealth and that the voters should be at the center of our democratic system. 

"Justice Stevens had it right when he said, in his dissent, ‘The Court’s ruling threatens to undermine the integrity of elected institutions across the Nation. The path it has taken to reach its outcome will, I fear, do damage to this institution.’

“In creating a new constitutional right for corporations to spend unlimited amounts of their shareholder’s money to determine the outcome in candidate elections, the Court has unleashed into our elections tremendous sums of money from for-profit corporations that cannot possibly be matched in quantity by contributions from ordinary citizens. The only possible outcome of this is that big money and special interests will have an even tighter grip on our democracy.

“Congress and the President enacted campaign finance laws over a series of decades for a reason – to protect our democracy from the perverse influence of big money in our elections. In making this decision, the Court has ignored the best interests of the American public and our representative form of government.” 

Citizens United, Corporate Personhood and the Constitution: CAC Releases Discussion Draft of New Report in Advance of Major Supreme Court Ruling -- David Gans, CAC TEXT & HISTORY, 12/3/09.   WASHINGTON DC -- As we await the Supreme Court’s decision in Citizens United v. Federal Election Commission, expected any day now, Constitutional Accountability Center (CAC) has continued to build on the scholarly research discussed in our brief filed with the Court: whether corporations have the same rights as individuals, particularly when it comes to influencing electoral politics in this country.

The result of this work is this discussion draft, tentatively titled “A Capitalist Joker”: Corporations, Corporate Personhood, and the Constitution, which we intend to release more formally in January as the latest installment in our Text & History Narrative Series. The text of our Constitution never mentions corporations and, as our narrative explains, this was deliberate: the framers wrote and the American people ratified the original Constitution, the Bill of Rights, and the three Civil War amendments -- the Thirteenth, Fourteenth, and Fifteenth -- to secure the inalienable rights of “We the People” -- living human beings. Governments create corporations and give them special privileges to fuel economic growth, but with these special privileges come greater government oversight. Indeed, in the early 20th Century, the American people added the Sixteenth and Seventeenth Amendments to the Constitution, at least in part, to ensure greater governmental control over corporations and less corporate influence over our democracy. 


The narrative traces the Supreme Court’s treatment of corporations from the Founding era Court under John Marshall, through the Lochner era, the New Deal, and up through the Roberts Court today. The narrative shows that while corporations have long enjoyed some protections under certain constitutional provisions, they have only been granted equal constitutional rights once – in a series of opinions in the infamous Lochner era. Today, those opinions have been repudiated by liberals and conservatives alike and have been dismissed by the Supreme Court as a “relic of a bygone era.”

Citizens United and its supporters are portraying their case as a fight over the meaning of the First Amendment, but this obscures the far more fundamental question that underlies their claim. In arguing that there is no difference between corporate speech and the political speech of We the People, Citizens United seeks a radical constitutional result -- one that the framers of the Constitution and the successive generations of Americans who have amended the Constitution and fought for laws that limit the undue influence of corporate power would find both foreign and subversive.

Given the Court’s forthcoming decision in Citizens United, we are posting the narrative as a discussion draft now on a number of legal blogs, with the hope of better informing the discussion of the case. We enthusiastically welcome your thoughts – criticisms, oversights, suggestions, and more – . . . (Click here to go to site.)

David H. Gans is Director of the Human Rights, Civil Rights, and Citizenship Program at the Constitutional Accountability Center (CAC). He is lead author of the discussion draft posted above, and co-author of the brief CAC filed, along with the League of Women Voters, in Citizens United v. Federal Election Commission.
Editorial: Worth another look: Growing tab for judicial elections invites study of other approaches -- THE COLUMBUS DISPATCH, 12/6/09.  COLUMBUS -- The Dispatch long has opposed plans for merit selection of judges, which would take away from voters the right to choose who occupies the bench, handing that power over to a small elite. But Ohio Chief Justice Thomas J. Moyer's concern about the growing sums of money required to run statewide judicial campaigns is worthy of analysis by the legislature.

Moyer's proposal to introduce merit selection, which would have to be approved by voters as a constitutional amendment, involves only the Ohio Supreme Court. A nominating committee of lawyers and judges would evaluate Supreme Court candidates who meet certain minimum standards and turn over a list of three finalists to the governor, who would choose one. Once a justice is appointed, he or she would stand unopposed for a retention election after two years. A term of 12 years has been suggested, instead of the current six-year term.

The Ohio State Bar Association and the League of Women Voters support this change. 


Two arguments can be made against merit selection: One, this country gives voters credit for being smart enough to pick their leaders, from the U.S. president all the way down to their local school boards. Voters in Ohio even choose people for positions that require specialized knowledge, including county coroner and engineer and city attorney. So what makes the voters so eminently unqualified to choose their jurists?

And two, merit means vastly different things to different people. Wherever power is at stake, politics are involved. Merit selection would be just as political as elections, but with far fewer players calling the shots.

The last time merit selection was on the ballot, 1987, Ohio voters rejected it nearly 2-to-1.

But because Ohio lawmakers will be asked to evaluate this proposed amendment for the ballot, they ought to take this opportunity to evaluate other states' experiences with merit selection and Moyer's underlying concerns about campaign funding. And if the evidence points to a problem, even if merit selection isn't the remedy, the legislature might be able to make improvements in the way campaigns are financed.

No one can deny that the judicial-election climate has changed since voters shot down the idea 22 years ago. The money now required to run a statewide judicial campaign is astounding.

The nonpartisan watchdog group Justice at Stake reports that for the years 2000-2008, Ohio state Supreme Court races raised $21.2 million, the second-highest total in the country. Alabama, came in first at $40.9 million.

That doesn't include the big bucks that independent interest groups shell out to discredit statewide judicial candidates. It's hard to forget the infamous Lady Justice TV ads in 2000 against Justice Alice Robie Resnick, funded by an arm of the Ohio Chamber of Commerce. Resnick triumphed in spite of the ads, but Moyer sees that as the point at which many people saw a problem.

Money, in reality, might not be influencing decisions. Companies and individuals don't tend to use donations to buy off someone who ordinarily would disagree with their viewpoints. Instead, money is their freedom of speech: They support candidates who already share their worldviews and beliefs.

Plus, what typically isn't reported in analyses of cases won and lost by major campaign donors is how many cases the Supreme Court has declined to hear involving those parties.

But the perception of bought-and-paid-for justice is hard to shake.

Confidence in a fair and rational legal system is imperative for a state's economic well-being. A closer look at the system by the General Assembly wouldn't hurt.

Governor’s Remarks to the Forum on Judicial Selection -- Office of the Governor of Ohio Ted Strickland, 11/20/09.  COLUMBUS - Below are Ohio Governor Ted Strickland's prepared remarks to "A Forum on Judicial Selection: A Time for Action" today.

I want to thank Chief Justice Moyer, the League of Women Voters and the Ohio State Bar Association for the opportunity to speak today.

It's often said that the law is not the private property of lawyers, nor is justice the exclusive province of judges and juries. Everyone has a stake in a properly functioning, well-respected judiciary in Ohio.

And, everyone here today recognizes that there are no easy remedies to the challenges posed to the independence of Ohio courts by the influences of money and politics in judicial elections. But the wide range of organizations and distinguished individuals participating in this forum provide us with an invaluable perspective on the process.

Americans cherish the notion that our system of justice is free from influence, and that the law is blindly and impartially applied. 


While it is crucial that all officials preserve the public's perception of fairness in the way we conduct our actions, judges are rightly held to an even higher standard.

A judge is not one of a hundred legislators who must work together to enact a law. Judges must be prepared to stand alone, to act as the ultimate guarantor of a citizen's rights.

Voters expect legislators and elected executives to advocate for outcomes. But nothing is more damaging to the administration of justice than the public's belief that any portion of a judge's actions has been guided by a preference for a specific outcome.

The materials you received at this conference are filled with the results of polls showing that Ohioans believe that campaign contributions have an impact in judicial decision making.

Other surveys have revealed that 1 in 4 judges are willing to acknowledge that they believe contributions influence judicial decisions.

We must be concerned that over $20 million in judicial campaign ads have flooded Ohio since 2000. This explosion of money has caused many to worry that the state's judicial system has been hijacked by special interests or by jurists with political ideologies and political preferences so strong that they cannot set them aside in order to reach a fair and just decision.

Because beyond campaign contributions, politics and partisanship play an equally large role in threatening our confidence in our courts.

The public generally objects to the attempts of special interest groups to impose any issue-oriented "litmus test" upon a nominee for the United States Supreme Court. Yet, the selection and approval of judicial candidates by political parties in Ohio at the primary election stage risks imposing just such litmus tests.

Of course, a judge can care deeply about politics and policy. Still, I believe we should do all that we can to prevent the actual or perceived influence of politics upon a judge in his or her decisions from the bench.

I know that you have heard from others about it, but let me say something about the role I play in the selection of judges in Ohio, and why I implemented a new way to fill vacancies in Ohio's judiciary.

Now, I am not claiming that that the process I have implemented addresses all of the problems that are the subject of this forum. But this process was designed to work within Ohio's elective judicial system, creating a new level of transparency and openness.

Under Article IV, Section 13 of the Ohio Constitution, and various provisions of Ohio law, the Governor holds the authority to fill vacant judicial posts in Ohio courts. Although previous Governors have utilized different approaches for judicial appointments, in recent years the general practice was for the Governor to choose an appointee from a list of 3 attorneys submitted by the relevant county political party chair.

By contrast, in January of 2007, I created the Ohio Judicial Appointments Recommendations Panel (OJARP) to assist me in the selection of judges for vacancies in Ohio courts. Each time there is a judicial vacancy in Ohio, 5 At-Large Panel Members from across the state are joined by 6 Regional Panel Members to form a bipartisan group who review applications and interviews applicants before providing me with their three, unranked recommendations for the appointment.

Nearly 250 Ohioans - lawyers and non-lawyers, each representing the great diversity of our state - have served as members of one of the OJARP judicial panels. Attorneys are drawn from all different fields of practice, from firms big and small, private and public. Our panels have also included police officers, firefighters, teachers, doctors, scientists, businessmen and women, stay-at-home parents, community organizers, professors and farmers.

I have instructed the panels to consider all pertinent factors in reviewing and recommending potential appointees, but, in particular, the panels have been asked to evaluate applicants based upon these 3 main criteria:

· the applicant's background and ability to serve fairly and effectively;

· the applicant's contribution to bringing diverse perspectives to Ohio's judiciary; and

· the likelihood that the applicant could and would effectively campaign to retain his or her seat if appointed to the bench.

These standards are published on the OJARP website for all to see.
Over the last two and a half years, OJARP has helped me select 38 judicial appointees from among nearly 300 applicants. Our new judges represent the very best of both Ohio's legal and larger communities.

During my term as Governor, those 38 vacancies occurred on courts as a result of the resignation or death of 32 men and 6 women. My appointments to replace those judges have been 21 men and 17 women.

Of those former judges, 4 were African American. My appointments include 13 African Americans.

One of my recent appointees represents the first Hispanic American to ever serve as an appellate judge in Ohio. I am also proud to have appointed 2 judges who openly identify as members of the GLBT community. And yes, in answer to the inevitable question - I have appointed a Republican.

But I want to emphasize that to me, diversity is about much more than gender, race, ethnicity or sexual orientation. When I established, as one of the criterion to be used by the OJARP panels, "the applicant's contribution to bringing diverse perspectives to Ohio's judiciary", I wanted to make sure that we were bringing people with a wide array of different life and practice experiences to the bench. I have worked to appoint lawyers who have been prosecutors and criminal defense lawyers, plaintiffs' and business lawyers, litigators and general practitioners.

I believe that the OJARP process has encouraged lawyers to apply for appointment to the bench who would never have considered seeking an appointment in years gone by. I believe my appointees have reflected the great diversity of the bar and of Ohio. And I believe the bench is better for that increased diversity.

Moreover, I think the electoral success of our appointees to date demonstrates that they have proven their skill and ability on the bench. For example, in the elections of 2007 and 2008, over 82% of the judges I appointed won election to full or unexpired terms, with many running unopposed or winning easily.

Let me say that some see the focus on an applicant's ability to win election as a weakness in the process. But I think that is important and appropriate. Because if an attorney is deserving of appointment, and reflects those qualities that I believe make for a good judge, I certainly want to ensure continuity on the bench that will result from the judge's retention in the next election.

Remember - before an application comes to my desk for consideration, it has been independently evaluated and recommended by the OJARP Panel. Neither I, nor any member of my staff, have ever attempted to control or influence any panel's vote. If a politically-connected applicant doesn't make the cut, they don't move forward in the process. For every single vacancy I have chosen an appointee from the three unranked names given to me by the Panel. Because my goal is to appoint an experienced, skilled, and involved judge who can also successfully manage the political reality of Ohio judicial elections.

Let me turn from results to process. Your agenda includes a discussion of the potential structure of judicial nominating commissions. Your materials include the publication Promoting Merit, which lists several "best practices" to ensure fairness, effectiveness and independence in a merit-based judicial selection process. Much of the focus is placed on nominating commission's openness, transparency, accessibility and opportunity for public participation.

I believe OJARP meets all of these goals. My judicial appointment process lets Ohioans know who is being considered for a vacant judicial position, how the applicants are reviewed, and who is making recommendations. This open process helps to increase confidence not only in the appointed judge, but in the justice to be dispensed in that courtroom.

Again, I don't offer OJARP as a partial or whole remedy for Ohio's current elective judicial system. And, as I mentioned previously, I don't believe that any easy solution exists for the issues addressed by this forum. No consensus exists that any one judicial selection system is inherently better than another. Popular election of judges preserves the direct input of citizens in their government, but invites the outsize involvement of parties interested in particular results. The so-called "merit selection" plan that ties appointment to retention elections has not proven to be immune from politics, and risks exclusion of non-traditional applicants. Purely appointive systems - even the federal model - do not exclude politics, and can lead to charges of a judicial "elite."

You know, in the words of the age-old proverb, "Corn can't expect justice from a court composed of chickens." Indeed, justice and the belief in justice require a court of the highest integrity, a court system that permits neither bias nor the appearance of bias.

I thank you for your pursuit of a strong and fair judicial system, and for the opportunity to visit with you today. Because as with all hard problems facing our state, we must not throw up our hands and concede defeat, but rather - as encouraged by this forum - continue the conversation, study the options, and relentlessly pursue the betterment of our Ohio community.

Chief Justice, State Bar Association, League of Women Voters Will Pursue Appointive-Elective System -- JudicialSelection.net, 11/21/09. COLUMBUS --The conveners of a two-day state conference that concluded today announced that  they will work to build a coalition to support amending the Ohio Constitution to replace the current system of statewide elections of Supreme Court Justices with a new system where Justices are appointed and then stand for a retention election.

“A Forum on Judicial Selection: A Time for Action” was held Nov. 19 and 20 at the Ohio Judicial Center and the Center of Science and Industry (COSI) in Columbus. The conveners of the event are Ohio Chief Justice Thomas J. Moyer, the Ohio State Bar Association, and the League of Women Voters of Ohio Education Fund. The forum is made possible by a grant from the Joyce Foundation.

Based on the input from a broad spectrum of stakeholders, experts and interested parties that change is needed, the conveners concluded that there is support for some form of an appointive-retention system.

“Early next year we will propose a specific plan that we will take back to the partner organizations for formal consideration,” said Chief Justice Moyer. The conveners said that while the specifics of the plan will take time to develop, based on what they heard at the forum any plan will have the following characteristics:

· The appointment process will be open and transparent.

· Any nominating commission will be representative of the diversity of Ohio’s population and will include multiple appointing authorities.

· Some form of a public education component will be included.

· Retention elections will ensure that voters still have a voice.

“These two days were an important first step toward addressing the public’s concern about the influence of campaign contributions on judicial decision making,” said OSBA President Barbara J. Howard.

“The elements discussed today of an appointive-elective system will go a long way toward making the process more transparent and open,” said Meg Flack, president of the League of Women Voters of Ohio Education Fund.

“What we learned these two days is that we can do better in Ohio,” said Chief Justice Moyer. “In the coming weeks, we will be preparing a report that will offer a specific recommendation for reforming the process for selecting Supreme Court Justices,” Moyer said.

Chief justice in pursuit: Thomas Moyer launches another worthy bid for merit selection -- Editorial, Akron Beacon Journal, 11/20/09.  COLUMBUS -- Nearing his final year on the Ohio Supreme Court, Thomas Moyer renewed this week his push to change how the state selects its judges and thus advance public confidence in the judicial branch. The chief justice's timing is good. Memories of the 2000 campaign that targeted then Justice Alice Robie Resnick (and made Ohio the poster child for judicial reform) are still fresh. This summer, the U.S. Supreme Court ordered the chief justice of the West Virginia Supreme Court to step aside from a case affecting the largest contributor to his campaign.

Getting money out of the election process won't be easy. Ohio voters rejected merit selection, common in other states, in 1987. The political parties typically show little interest, preferring to keep their grip on power and patronage. To counter these trends, Moyer has joined with the Ohio State Bar Association and the League of Women Voters of Ohio Education Fund to rally support for two reforms applied to the Ohio Supreme Court. 


The first preference is merit selection of the court's seven justices. Moyer has favored a plan under which the governor would appoint justices from a list of candidates issued by an independent panel. After a period of one or two years, a retention elec-tion would be held, voters deciding whether to keep a justice for the rest of a 10-year or 12-year term, instead of the current six-year term. The fallback position is the adoption of public funding for Ohio Supreme Court campaigns.

Ideally, merit selection with retention elections would be extended to all levels of the judicial branch in Ohio. As it is, many judges first land on the bench through an appointment by the governor, filling a vacancy created by a retirement or resignation. Otherwise, judicial contests often turn on ''the name game,'' the political parties backing candidates with proven name recognition.

Moyer correctly concludes that expensive campaigns for judicial office, complete with large donors, third-party expenditures and sometimes brutal televised attack ads, inevitably erode the public's perception of the system's ability to deliver impartial results. Once again, the chief justice has proposed fair and practical solutions. The legislature should act, preferably by giving voters another say on merit selection, before more harm comes to the court.

A Forum on Judicial Selection: A Time for Action -- Judicial Selection.net. “A Forum on Judicial Selection: A Time for Action” will be held Nov. 19 and 20 at the Ohio Judicial Center and the Center of Science and Industry (COSI) in Columbus. The conveners of the event are Ohio Chief Justice Thomas J. Moyer, the Ohio State Bar Association, and the League of Women Voters of Ohio Education Fund. The forum is made possible by a grant from the Joyce Foundation.

“If the public believes that judges are not fair and impartial, then the integrity of the third branch is compromised, and this undermines the strength of our entire democratic system,” said Meg Flack, president of the League of Women Voters of Ohio Education Fund.  


“The Ohio State Bar Association is concerned about the public’s perception that campaign contributions influence judicial decision-making,” said OSBA President Barbara J. Howard.  “The OSBA has long supported alternatives to electing justices to the Supreme Court of Ohio and sees this forum as an opportunity for interested parties to examine viable options and develop a course of action to improve the manner in which Ohio selects justices for its highest court.”

Participants in the forum will include leaders of the judicial branch, the business community, organized labor, state elected officials, civic leaders and members of the legal community. A detailed program schedule and Web site are scheduled for release in October.

Among the leaders who have indicated that they will participate either in person or through a representative are Gov. Ted Strickland, Ohio Senate President Bill Harris, Ohio House Speaker Armond Budish, Ohio Senate Minority Leader Capri Cafaro, and Ohio House Minority Leader Bill Batchelder.

Discussions will be facilitated by OSU Law Professor and Former Attorney General Nancy Rogers and former Franklin County Court of Common Pleas Judge Yvette McGee-Brown.

The cost of judicial campaigns has been increasing for years, forcing judges to raise money like politicians, which has led to the corrosive public perception that justice is for sale. From 1999 to 2008, $200.4 million was raised by candidates for state supreme courts. In that time period, candidates for the Ohio Supreme Court raised $21.2 million, placing Ohio second in the nation in the amount raised by Supreme Court candidates.

The Forum on Judicial Selection was formed because members of the judicial, legal and good-government communities recognize that a genuine opportunity for change exists. National attention on the problem has increased since the U.S. Supreme Court decided Caperton v. Massey on June 8, a case involving a Justice on the West Virginia Supreme Court of Appeals who cast the deciding vote in a decision benefiting a campaign supporter who had contributed more than $3 million to his election effort.

Note:  On Nov. 11, Justice Sandra Day O'Connor’s husband, John J. O’Connor III, lost his long battle with Alzheimer’s disease. The conveners of the Forum on Judicial Selection send their heartfelt condolences to Justice O'Connor and her family at this difficult time in their lives. In a telephone call to Chief Justice Moyer, Justice O’Connor expressed her sincere regrets that she will not be able to attend the forum as planned. She asked that we pass along her strong support for the effort to reform the judicial selection method for Supreme Court Justices and her pledge to work with us in the future on this important task.
Did you know? The Institute for Legal Reform, an arm of the U.S. Chamber of Commerce, has offered its support for an appointive judicial selection model it believes will promote accountability and quality while keeping judges insulated from raising millions from parties who appear before them. Read more. . . 

Ohio Chief Justice Thomas Moyer pushes to change how state judges are selected -- Patrick O'Donnell, The Plain Dealer, November 16, 2009.  COLUMBUS -- Ohio Chief Justice Thomas Moyer is making a final push in his last term on the court to change how the state selects its judges.

This week he will host a forum in Columbus on judicial selection that will feature presentations on ways other states pick judges that differ from Ohio's elections.

Moyer has long wanted to reduce the amount of fund raising and campaign donations needed for state Supreme Court elections. Over the last several years, he has pushed to set campaign finance regulations for the court.

This time he is seeking a structural change in which the governor and a review panel would select Supreme Court justices. Voters would decide a few years later whether to retain those justices. 


His second choice, he said last week, would be a system of public financing of judicial election campaigns.

"The goal is to get the money out of the election process," he said.

Moyer said he hopes the state's legal community can reach consensus at the day-and-a-half forum that change is needed and gather behind one of those two alternatives.

Though changes have been suggested before and were voted down, most recently in the 1980s, Moyer said legislative leaders have said they back changes. He cited Ohio House Speaker Armond Budish, a Beachwood Democrat, as supporting changing the state Constitution to have Supreme Court judges appointed. Such a change would require voter approval.

Moyer also said fallout from a nasty campaign in 2000 targeting former Ohio Supreme Court Justice Alice Robie Resnick and a recent U.S. Supreme Court decision involving a West Virginia Supreme Court judge who repeatedly ruled in favor of a major donor have brought more attention to the issue.

"This is the best opportunity we've had in my 23 years on the court," Moyer said.

But the idea may be a hard sell for some lawmakers, especially Republicans, who now hold all the seats on the elected state Supreme Court.

Legislative leaders say they are at least open to discussing changes.

Budish spokesman Keary McCarthy said the speaker welcomes a free-wheeling debate on the issue.

"The bottom line is that he is supportive of being part of the continuing dialogue around this issue," McCarthy said.

Sen. Mark Wagoner, a northwest Ohio Republican who serves as the Senate majority whip, called the proposal from Moyer a "commendable first step" toward judicial reform.

"I'm willing to work with the chief on his proposal, and I find it commendable that he is trying to get money out these Supreme Court races," Wagoner said. "There would still be public oversight of these seats with these retention elections. I'm open to it."

Sen. Tom Niehaus, a New Richmond Republican who is the leading candidate to become the next senate president in 2010, said he wants to hear more about how the process would work.

"I'm certainly open to listening to his ideas on this," Niehaus said. "I need to understand more of the details of how this would change our current system for electing justices."

The forum starts Thursday afternoon at the Ohio Judicial Center and continues through Friday. It is also sponsored by the League of Women Voters and the Ohio State Bar Association.

Thursday's 21/2-hour panel discussion includes presenters from Arizona and Indiana, where a nominating panel recommends finalists for governors to appoint Supreme Court judges for two-year terms. Voters then decide whether to retain that judge for a six-year or 10-year term.

Thursday's discussion also includes a panelist from North Carolina, where the public gives candidates for appeals courts and the state supreme court money for the general election campaigns. Candidates there raise money for their primaries, within a specified range.

Statement of U.S. Senator Russ Feingold on Citizens United v. FEC -- Sen. Russ Feingold, October 21, 2009.  WASHINGTON, DC -- Mr. President, I want to thank the Senator from Arizona for all the work he has done over many years to improve our campaign finance system.  We have been partners in this effort for over a decade, and there is no one in this body whom I admire more than John McCain.In early September, Senator McCain and I had the opportunity to walk across the street to the Supreme Court and hear the oral argument in the Citizens United case.  It was a morning of firsts: The first case that Justice Sonia Sotomayor has heard since the Senate confirmed her nomination to become only the third woman to sit on our nation’s highest court.  And the first oral argument that Solicitor General Elena Kagan has done since becoming the first woman to hold that important position in our government. 

And it was the first time since the Tillman Act was passed in 1907 prohibiting spending by corporations on elections, and the Taft-Hartley Act in 1947 clarified and strengthened that prohibition, that a majority of the Court has suggested it is prepared to hold that Congress and the many state legislatures that have passed similar laws have violated the Constitution.  Such a decision could have a truly calamitous impact on our democracy.

Until a few months ago, no one had any idea that the Citizens United case would potentially become the vehicle for such a wholesale uprooting of the principles that have governed the financing of our elections for so long.  The case started out as a simple challenge to the application of Title II of the law that Senator McCain and I sponsored, the Bipartisan Campaign Reform Act of 2002.  The issue was whether the provisions of BCRA relating to so-called issue ads could constitutionally be applied to a full length feature film about then-presidential candidate Hillary Clinton.  The movie was to be distributed solely as video on demand.

Yet at the end of its last term, instead of deciding the case on the basis of the briefs and arguments submitted by the parties early this year, the Court reached out and asked for supplemental briefing on whether it should overturn its decisions in McConnell v. FEC, the case that upheld BCRA in 2003, and Austin v. Michigan Chamber of Commerce, a 1991 decision that upheld a state statute prohibiting corporate funding of campaign ads expressly advocating the election or defeat of a candidate.  That set the stage for the recent special session to hear reargument in the case.  And now we await the Court’s verdict on whether these longstanding laws will be in jeopardy. 

I certainly hope the Court steps back from the brink.  A decision to overturn the Austin decision would open the door to corporate spending on elections the likes of which this nation truly has never seen.  Our elections would become like NASCAR races – underwritten by companies.  Only in this case, the corporate underwriters wouldn’t just be seeking publicity, they would be seeking laws and policies that the candidates have the power to provide. 

We were headed well down that road in the soft money system that BCRA stopped.  It may seem like a long time ago, but hundreds of millions of dollars were contributed by corporations and unions to the political parties between 1988 and 2002.  The system led to scandals like the White House coffees and the sale of overnight stays in the Lincoln Bedroom.  The appearance of corruption was well documented in congressional hearings and fully justified the step that Congress took in 2002 – prohibiting the political parties from accepting soft money contributions.

Before BCRA was passed, corporations were making huge soft money donations. They were also spending money on phony issue ads.  That’s what Title II was aimed at.  But what they were not doing was running election ads that expressly advocated the election or defeat of a candidate.  That has been prohibited in this country for at least 60 years, though it is arguable that the Tillman Act in 1907 prohibited it forty years before that.  So it is possible that the Court’s decision will not just take us back to a pre-McCain-Feingold era, but back to the era of the robber baron in the 19th century.  That result should frighten every citizen of this country.  The Court seems poised to ignite a revolution in campaign financing with a stroke of its collective pen that no one contemplated even six months ago.

Mr. President, while I have disagreed with many Supreme Court decisions, I have great respect for that institution and for the men and women who serve on the Court.  But this step would be so damaging to our democracy and is so unwarranted and unnecessary that I must speak out.  That is why Senator McCain and I have come to the floor today.

To overrule the Austin decision in this case, the Court would have to ignore several time-honored principles that have served for the past two centuries to preserve the public’s respect for and acceptance of its decisions.  First, it is a basic tenet of constitutional law that the Court will not decide a case on constitutional grounds unless absolutely necessary, and that it if there is no choice but to reach a constitutional issue, the Court will decide the case as narrowly as possible. 

This is the essence of what some have called “judicial restraint.”  What seems to be happening here though is the antithesis of judicial restraint.  The Court seems ready to decide the broadest possible constitutional question – the constitutionality of all restrictions on corporate spending in connection with elections in an obscure case in which many far more narrow rulings are possible.

The second principle is known as stare decisis, meaning that the Court respects its precedent and overrules them only in the most unusual of cases.  Chief Justice John Roberts, whom many believe to be the swing justice in this case, made grand promises of  what he called “judicial modesty,” when he came before the Senate Judiciary Committee in 2005.  Respect for precedent was a key component of the approach that he asked us to believe he possessed.  Here’s what he said:

I do think that it is a jolt to the legal system when you overrule a precedent. Precedent plays an important role in promoting stability and evenhandedness. It is not enough -- and the court has emphasized this on several occasions -- it is not enough that you may think the prior decision was wrongly decided. That really doesn't answer the question, it just poses the question. And you do look at these other factors, like settled expectations, like the legitimacy of the court, like whether a particular precedent is workable or not, whether a precedent has been eroded by subsequent developments. All of those factors go into the determination of whether to revisit a precedent under the principles of stare decisis.
Talk about a jolt to the legal system.  It’s hard to imagine a bigger jolt than to strike down laws in over 20 states and a federal law that has been the cornerstone of the nation’s campaign finance system for 100 years.  The settled expectations that would be upset by this decision are enormous.  And subsequent developments surely have not shown that the Austin decision is unworkable.  Indeed, the Court relied on it as recently as 2003 in the McConnell case and even cited it in the Wisconsin Right to Life decision just two years ago, written by none other than Chief Justice Roberts.  To be sure, there are justices on the Court who dissented from the Austin decision when it came down and continue to do so today.  But if stare decisis means anything, a precedent on which so many state legislatures and the American people have relied should not be cast aside simply because a few new justices have arrived on the Court. 

Third, the courts decide cases only on a full evidentiary record so that all sides have a chance to put forward their best arguments and the court can be confident that it is making a decision based on the best information available.  In this case, precisely because the Supreme Court reached out to pose a broad constitutional question that had not been raised below, there is no record whatsoever to which the Court can turn.  None.  And the question here demands a complete record because the legal standard under prevailing First Amendment law is whether the statute is designed to address a compelling state interest and is narrowly tailored to achieve that result.  My colleagues may recall that when we passed the McCain-Feingold bill, a massive legislative record was developed to demonstrate the corrupting influence of soft money.  And the facial constitutional challenge to that bill led to months of depositions and the building of an enormous factual record for the court.  None of that occurred here.  And furthermore, the over 20 states whose laws would be upended if Austin is overruled were given no opportunity to defend their legislation and show whatever legislative record had been developed when their statutes were enacted.

Instead, the Court seems to be ready to rely on its intuition, its general sense of the political process.  From what I observed at oral argument, that intuition is sorely lacking.  One justice blithely asserted that the 100-year-old congressional decision to bar corporate expenditures must have been motivated by the self-interest of members of Congress as incumbent candidates, ignoring the fact that the modern Congress prohibited soft money contributions even though the vast majority of those contributions were used to support incumbents.  Another justice opined that it was paternalistic for Congress to be concerned about corporations using their shareholders’ money for political purposes, even though most Americans invest through mutual funds and have little or no idea what corporations their money has actually gone to.

For the Court to overrule Austin and McConnell in this case would require it to reject these three important principles of judicial modesty.  It would amount to the unelected branch of government reaching out to strike down carefully considered and longstanding judgments of the most democratic branch.  It would be, in my view, a completely improper exercise of judicial power.

Let me discuss for a moment the consequences of this decision.  A fundamental principle of our democracy is that the people elect their representatives.  Each citizen gets just one vote.  Our system of financing campaigns with private money obviously gives people of means more influence than average voters, but Congress over the years has sought to provide some reasonable limits and preserve the importance of individual citizens’ votes.  One of the most important and longstanding limits is that only individuals can contribute to candidates or spend money in support of or against candidates.  Corporations and unions are prohibited from doing so, except through their PACs, which themselves raise money only from individuals.  The Supreme Court may very well be about to change that forever.

According to a 2005 IRS estimate, the total net worth of U.S. corporations was $23.5 trillion, and after tax profits were nearly $1 trillion.  During the 2008 election cycle, Fortune 100 companies alone had profits of $605 billion.  That’s quite a war chest that may be soon unleashed on our political system.  Just for comparison, spending by candidates, outside groups, and political parties on the last presidential election totaled just over $2 billion.  Federal and state parties spent about $1.5 billion on all federal elections in 2008.  PACs spent about $1.2 billion.  That usually sounds like a lot of money, but it’s nothing compared to what corporations and unions have in their treasuries.  So we are talking here about a system that could very easily be completely transformed by corporate spending in 2010.

Does the Supreme Court really believe that the First Amendment requires the American people to accept a system where banks and investment firms, having just taken our country into its worst economic collapse since the Great Depression, can spend millions upon millions of dollars of ads directly advocating the defeat of those candidates who didn’t vote to bail them out or want to prevent future economic disaster by imposing strict new financial services regulations?  Because that is where we are headed.  Is the Court really going to say that oil companies that oppose action on global warming are constitutionally entitled to spend their profits to elect candidates who will oppose legislation to address that problem?

The average winning Senate candidate in 2008 spent $8.5 million.  The average House winner spent a little under $1.4 million.   A single major corporation could spend three or four times those amounts without causing even a smudge on its balance sheet. Mr. President, this is not about the self-interest of legislators who will undoubtedly fear the economic might that might be brought against them if they vote the wrong way.  This is about the people they represent, who live in a democracy, and who deserve a political system where their views and their interests are not drowned out by corporate spending.

At the oral argument last month, one justice seemed to suggest that it is perfectly acceptable for a tobacco company to try to defeat a candidate who wants to regulate tobacco, and to use its shareholders’ money to do so.  This is the system that the Supreme Court may bequeath to this country if it doesn’t turn back.  Some will say that corporate interests already have too much power, and that members of Congress listen to the wishes of corporations instead of their constituents.  I won’t defend the current system, but I will say -- imagine how much worse things would be in a system where every decision by a member of Congress that contradicts the wishes of a corporation could unleash a tsunami of negative advertising in the next election.  In light of the immense wealth that a corporation can bring to bear on such a project, I frankly wonder how our democracy would function under such a system.  We are talking about a political system where corporate wealth rules in a way that we have never seen in our history.

Once again, I thank my friend from Arizona for his friendship and his courage.  We will continue to fight for a campaign finance system that allows the American people’s voices to be heard.

Former U.S. Supreme Court Justice to headline Ohio judicial selection forum -- OhioBar.org, September 8, 2009. COLUMBUS -- Former U.S. Supreme Court Justice Sandra Day O’Connor will join Ohio leaders for a forum to discuss the process for selecting Justices of the Supreme Court of Ohio.

“A Forum on Judicial Selection: A Time for Action” will be held Nov. 19 and 20 at the Ohio Judicial Center and the Center of Science and Industry (COSI) in Columbus. The conveners of the event are Ohio Chief Justice Thomas J. Moyer, the Ohio State Bar Association, and the League of Women Voters of Ohio Education Fund. The forum is made possible by a grant from the Joyce Foundation.

“The time has come to do something to address the widespread perception that campaign contributions influence judicial decision making,” said Chief Justice Moyer. “Our goal is to determine whether to pursue a new selection method for Supreme Court Justices and to explore the various reforms that other states have implemented.”

“If the public believes that judges are not fair and impartial, then the integrity of the third branch is compromised, and this undermines the strength of our entire democratic system,” said Meg Flack, president of the League of Women Voters of Ohio Education Fund. 

“The Ohio State Bar Association is concerned about the public’s perception that campaign contributions influence judicial decision-making,” said OSBA President Barbara J. Howard. “The OSBA has long supported alternatives to electing justices to the Supreme Court of Ohio and sees this forum as an opportunity for interested parties to examine viable options and develop a course of action to improve the manner in which Ohio selects justices for its highest court.”

Participants in the forum will include leaders of the judicial branch, the business community, organized labor, state elected officials, civic leaders and members of the legal community. A detailed program schedule and Web site are scheduled for release in October.

Among the leaders who have indicated that they will participate either in person or through a representative are Gov. Ted Strickland, Ohio Senate President Bill Harris, Ohio House Speaker Armond Budish, Ohio Senate Minority Leader Capri Cafaro, and Ohio House Minority Leader Bill Batchelder.

Discussions will be facilitated by Ohio State University Moritz College of Law Professor and Former Attorney General Nancy Rogers and Franklin County Court of Common Pleas Judge Yvette McGee-Brown.

The cost of judicial campaigns has been increasing for years, forcing judges to raise money like politicians, which has led to the corrosive public perception that justice is for sale. From 1999 to 2008, $200.4 million was raised by candidates for state supreme courts. In that time period, candidates for the Ohio Supreme Court raised $21.2 million, placing Ohio second in the nation in the amount raised by Supreme Court candidates. 

The Forum on Judicial Selection was formed because members of the judicial, legal and good-government communities recognize that a genuine opportunity for change exists. National attention on the problem has increased since the U.S. Supreme Court decided Caperton v. Massey on June 8, a case involving a Justice on the West Virginia Supreme Court of Appeals who cast the deciding vote in a decision benefiting a campaign supporter who had contributed more than $3 million to his election effort.

Blog: Former Justice Sandra Day O’Connor to headline Ohio judicial selection forum -- William Hershey, Dayton Daily News, September 8, 2009. Former U.S. Supreme Court Justice Sandra Day O’Connor will be the headliner at a forum on Nov. 19-20 in Columbus to discuss the process for selecting justices of the Ohio Supreme Court.

“The time has come to do something to address the widespread perception that campaign contributions influence judicial decision making,” Ohio Supreme Court Chief Justice Thomas J. Moyer said in a press release on Tuesday, Sept. 8.

“Our goal is to determine whether to pursue a new selection method for Supreme Court justices and to explore the various reforms that other states have implemented.”


Moyer is sponsoring the forum along with the Ohio State Bar Association and the League of Women Voters of Ohio Education Fund.

“A Forum on Judicial Selection: A Time for Action” will be held at the Ohio Judicial Center and the Center of Science and Industry (COSI).

The Joyce Foundation provided a grant for the forum, the release said.

Ohio voters now elects members of the Supreme Court. Candidates are nominated in partisan primaries but appear on the general election ballot without party affiliation.

Other suggestions have included having governors appoint justices who then would have to run in elections to retain their seats.

Details of the forum and a Web site will be released in October, the release said.

Opinion: Campaign finance reform needs voter support now --  Linda D. Lalley, THE PLAIN DEALER 3/28/09. CLEVELAND -- Money -- the heart and soul of political campaigns. Without it, candidates cannot get elected. Money -- not qualifications or political ideology or constituent representation -- has emerged as the primary qualifier for achieving public office. In fact, many voters believe wealthy special interests can "purchase" governmental access and influence through their campaign contributions and thus nullify constituents' interests.


Nothing underscores the problem more than the key role money and influence played in creating the national financial crisis -- just one more example of the enormous costs to citizens and taxpayers that come from federal candidates being dependent on special interest groups, lobbyists, bundlers and large contributions for their campaign funds.

Our representatives in Congress are spending an increasing amount of time raising money for their re-elections. And nine times out of 10, the higher-spending candidate -- usually the incumbent -- wins.

Incumbents have enjoyed near-perfect rates of re-election since 1998, and there has been a steady rise in the number of uncontested races. No surprise. Why would a non-incumbent, however well qualified, bother to run when faced with these odds?

What needs to be done?
It's time to change the system. The League of Women Voters of Ohio, in coalition with LWV-United States and Americans for Campaign Reform, believes it's time to support public funding for congressional candidates. With public funding, they become our elected representatives -- not just the representatives of those with special interests and lots of money.

Imagine, if our elected representatives spent less time raising money and meeting the needs of their major donors, they would be able to spend more time talking with and working on behalf of all their constituents.

Public-funding laws are already working in Arizona, Connecticut and Maine, as well as in New York City and many other municipalities. In fact, public funding in some form is practiced in virtually every other democracy around the world.

What does public funding mean?

Public funding means that any candidate who qualifies to run for federal office (by raising a significant number of small donations from his or her constituents) will receive enough matching federal funds to run a competitive campaign. Voluntary public funding means that candidates are not required to accept such funds. But those who do will no longer have to rely on contributions from special interests, lobbyists or wealthy donors in order to run a successful campaign.

What will it cost?

Public funding might be the biggest bargain the American taxpayer will ever get. The amount of public funding each candidate receives must be high enough to mount a competitive election campaign -- including staffing, organizing and advertising -- so that voters are able to make an informed choice. Americans for Campaign Reform estimates that the total cost of funding at this level for all federal races -- president, Senate and House -- would be approximately $1.8 billion per year, or about $6 for each of the nearly 300 million citizens of our country.

Where would the money for public campaign funding come from?

The Fair Elections Now Act, to be introduced in the U.S. Senate this spring, would pay for public funding with a spectrum fee on private broadcasters' sale of public airwaves -- where the majority of campaign funds are spent to buy advertising.

What can be done?

Ohioans can play a critical role right now in the effort to reduce special interests' influence and make public funding of congressional campaigns a reality. Ohio voters must let our representatives in Congress know that public funding of elections is a priority.

Please join us in urging Sens. George Voinovich and Sherrod Brown to co-sponsor the Fair Elections Now Act. Let's level the playing field so congressional candidates can compete on their character, not on their bank accounts -- and, as elected officials, have more time to act on their constituents' behalf, the job for which they were elected.

 Lalley is president of the League of Women Voters of Ohio.

